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Alfie Staunton

From:
Sent:
To:

Subject:
Attachments:

Bord

Wednesday 3 April 2024 09:06
Appeals2
FW: 314485 Response to FI
314485 SJK FI response Apr 2024.pdf; 314485 appendix 1 SJK Annual-Safety-
Performance-Review-2022.pdf

Follow Up Flag:
Flag Status:

Follow up
Completed

From: Sabrina Joyce <sabrina.joyce@gmail.com>
Sent: Tuesday, April 2, 2024 5:12 PM
To: Bord <bord@pleanala.ie>
Subject: 314485 Response to FI

I Caution: This is an External Email and may have malicious content. Please take care when clicking links or

opening attachments. When in doubt, contact the ICT Helpdesk.

As an observer to the above casefile I wish to make the attached submission in response to further information.

Please see sub and appendix 1 attached.
Best Regards
Sabrina Joyce-Kemper
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Submission

1. Introduction

1.1 Sabrina Joyce-Kemper has been a resident of Portmarnock for over twenty years and has
actively made submissions on planning permissions, plans, policy and programs in relation to
Dublin Airport. She makes this submission for a number of members of her local community and
for herself and her family. Ms Joyce-Kemper has an advanced diploma on Planning and
Environmental Law from the Honorable Kings Inn.

1.2 The development is described as follows:

A proposed development comprising the taking of a relevant action only within the
meaning of Section 34C of the Planning and Development Act 2000, as amended, which relates
to the night-time use of the runway system at Dublin Airport

1.3 This submission is in response to further information submitted by the daa after a section 132
request by the Board.

2. Relevant Action seeks to regularise unauthorised development.

2.1 The relevant action can be summarized as follows;

The proposed relevant action, if permitted, relates to the night time use of the runway system at

Dublin Airport. It involves the amendment of the operating restriction set out in condition no.
3(d) and the replacement of the operating restriction in condition no. 5 of the North Runway
Planning Permission Fingal County Council Reg. Ref. No. F04A/1755; ABP Ref. No. PL06F.217429

(Parent Permission) as amended by Fingal County Council F19A/0023, ABP Ref. No. ABP-305289-
19), in addition to proposing new noise mitigation measures.

Conditions no. 3(d) and 5 have now come into effect are operational although Fingal County
Council current have a live enforcement action for breach of Condition 5.

2.2 The proposed relevant action, if permitted, would be to remove the numerical cap on the
number of flights (which the daa have effectively already put into operation before this
application received planning consent), permitted between the hours of 23:00 and 07:00 daily

that came into effect in accordance with the North Runway Planning Permission and to replace
it with an annual night time noise quota between the hours of 23:30 and 06:00 and also to allow

nights to take off from and/or land on the North Runway (Runway 10L 28R) for an additional 2
hours i.e. 23:00 to 24:00 and 06:00 to 07:00. Overall, this would allow for an increase in the

umber of flights taking off and/or landing at Dublin Airport between 23:00 and 07:00 over and

above the number stipulated in condition no. 5 of the North Runway Planning Permission, in
accordance with the annual night time noise quota. (again FFC have live enforcement actIon for

breach of the number of flights).
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2.3 The relevant action pursuant to Section 34C (1) (a), seeks:

To amend condition no. 3(d) of the North Runway Planning Permission (Fingal County Council

Reg. Ref. No. F04A/1755; ABP Ref. No.: PL06F.217429 as amended by Fingal County Council

F19A/0023, ABP Ref. No. ABP-305289-19). Condition 3(d) and the exceptions at the end of
Condition 3 state the following:

'3(d). Runway 10L-28R shall not be used for take-off or landing between 2300 hours and 0700
hours except in cases of safety, maintenance considerations, exceptional air traffic conditions,
adverse weather, technical faults in air traffic control systems or declared emergencies at other
airports.’

2.4 Permission is being sought to amend the above condition so that it reads:

'Runway 10L-28R shall not be used for take-off or landing between 0000 hours and 0559 hours

except in cases of safety, maintenance considerations, exceptional air traffic conditions, adverse

weather, technical faults in air traffic control systems or declared emergencies at other airports
or where Runway 10L-28R length is required for a specific aircraft type.’

The net effect of the proposed change, if permitted, would change the normal operating hours
of the North Runway from the 07:00 to 23:00 to 06:00 to 00:00.

2.5 The daa also seeks to replace condition no. 5 of the North Runway Planning Permission (Fingal

County Council Reg. Ref. No. F04A/1755; ABP Ref. No.: PL06F.217429 as amended by Fingal

County Council F19A/0023, ABP Ref. No. ABP-305289-19) which provides as follows:

5. 'On completion of construction of the runway hereby permitted, the average number of night
time aircraft movements at the airport shall not exceed 65/night (between 2300 hours and 0700
hours) when measured over the 92-day modelling period as set out in the reply to the further

information request received by An Bord Plean61a on the 5th day of March, 2007.’

Reason: To control the frequency of night flights at the airport so as to protect residential
amenity having regard to the information submitted concerning future night time use of the
existing parallel runway’.

2.6 With the following:

'A noise quota system is proposed for night time noise at the airport. The airport shall be subject
to an annual noise quota of 7990 between the hours of 2330hrs and 0600hrs’. In addition to the
proposed night time noise quota, the relevant action also proposes the following noise
mltlgaUon measures:

- A noise insulation grant scheme for eligible dwellings within specific night noise contours

- A detailed Noise Monitoring Framework to monitor the noise performance with results to be
reported annually to the Aircraft Noise Competent Authority (ANCA), in compliance with the

Aircraft Noise (Dublin Airport) Regulation Act 2019.
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2.7 The competent authority for planning compliance in Fingal is Fingal County Council they have a
number of live planning enforcement for failure to comply with the planning permission that
this relevant action seeks to amend including conditions 3(d) and 5 which are the subject of this

planning permission. The following is a list of live enforcement cases related to the parent
permission and the conditions that the daa seek to amend in this application.

ENF22/166B Warning Letter issued on 21st September 2022 for non compliance with planning

permission Register Ref. F04A/1755 / ABP Ref: PL 06F.217429 as extended under FCC Reg. Ref:
F04A/1755/El and amended under FCC Reg. Ref: F19A/0023 / ABP Ref: ABP-305298- The
Planning Authority, following the issue of above referenced Warning letter in Case ENF 22/166B
pursuant to the provisions of section 153(1) of the Planning and Development Act 2000 (as
amended), issued an Enforcement Notice on 28/07/23 pursuant to the provisions of section 154
of the Planning and Development Act 2000 (as amended).

ENF23/042B Warning Letter issued on lst March 2023 for non compliance of Condition 3 (d)
with planning permission Register Ref. F04A/1755 / ABP Ref: PL 06F.217429 as extended under

FCC Reg. Ref: F04A/1755/El and amended under FCC Reg. Ref: F19A/0023 / ABP Ref: ABP-
305298-19

ENF23/043B Warning Letter issued on lst March 2023 for non Compliance of Condition 10 with
planning permission Register Ref. F04A/1755 / ABP Ref: PL 06F.217429 as extended under FCC

Reg. Ref: F04A/1755/El and amended under FCC Reg. Ref: F19A/0023 / ABP Ref: ABP-305298-
19

ENF23/100B Warning Letter issued on 25th April 2023 for non compliance with Condition 5 with

planning permission Register Ref. F04A/1755 / ABP Ref: PL 06F.217429 as extended under FCC

Reg. Ref: F04A/1755/El and amended under FCC Reg. Ref: F19A/0023 / ABP Ref: ABP-
305298-19. Follwoing an invesitigation an Enforcement Notice (CE Order Ref. PENF/0134/2023),

dated 28th July 2023 was issued to the daa.

2.8 The daa have failed to advise ABP of these enforcement proceedings which are pertinent to this.
The applicant has issued High Court proceeding to challenge the enforcement but the presiding

judge, Humphreys J., has suspended those proceeding pending the outcome of this application.
Thus the legal position at this moment in time is that the enforcement notice regarding
unauthorised development, due to non conformity with Condition 5, stands.

2.9 The condition 5 limited the number of flights movements at night for both runways to 65. daa
have breached this and FCC have legally stated that unauthorised development took place. As

this instant permission is attempting to remove the 65 movement limit, but now that limit has
already been breached, a grant of permission in this case would effectively regularise
unauthorised development. I have already pointed out other issues relation to unauthorised
development in my submissions, but now there is evidence before the board that it is fact
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2.10 Any movements over and above the 65 movement limit would be subject to an Appropriate
assessment screening and Environmental Impact Assessment Screening due to the following:

-the flight paths are through Baldoyle bay SAC and Baldoyle Bay SPA and the noise contours
have been extended into it (see Fig 1.). The SPA is functionally linked to a number of other
SPA’s and the qualifying Interests utilise other NATURA2000 sites for feeding and roosting.

-in 2022 IAA stated in their annual safety performance review’ for Dublin Airport:

“Birdstrike moved from the 4th most common occurrence pre-covid to 2nd both during the
pandemic and post-Covid, it was one of the emerging risks identi bed in the COVID-19 Safety Risk
Portfolio, “increased presence of wildlife on aerodromes.” it is also the most common event
type for 2022 as outlined in Figure B.3 which provides more granularity with the top event types

reported to the IAA from the CAT aeroplane sector for 2022. The 2nd most common event type

reported in 2022 was 'difficult/unruly passengers’ which is one of the topics mentioned in the
EASA SIB 2023-05: “Possible Risks Emerging During Summer 2023" and also forms part of the

focus of EASA’s 2023 Ready to Fly Campaign. “

-more flights at night will cause more visual, vibration and noise disturbance and birdstrikes to
Special Conservation Interests in Baldoyle SPA. This must be screened/ assessed.

-increase in night flights will impact nocturnally active bird species.

-Increases in flights in the colder nighttime will lead to increases in use of deicing chemicals that
wash into surface water and Sluice , Cuckoo and Mayne Rivers which feed into Baldoyle Bay SAC.

-Increase in emissions due to more impactful contrails at night

2.11 have conclusively shown that daa have been deemed to have carried out unauthorised

development by the competent authority under sections 152/ 153 and 154 of the Planning and
development acts. The applicant deemed that this application would require a full EIA and stage

2 Appropriate assessment to include an increase in night nights with mitigation measures,

therefore by extension the additional flight movement the subject of the enforcement notice
would also have required development, operational and site specific EIA and AA screening and
assessment .

2.12 Therefore under Section 34(12) of the planning and development act 2000 to present the board

must refuse this application, as the applicant carried out the unauthorised development without
consent and without AA and EIA screening followed by assessment by a competent authority
and the identification of mitigation measures. ABP have indeed refused to consent a number of
developments on this basis, case nos. 306153 and 304352 would be such examples of Section

34(12) refusals by the board.

1 https://www .iaa.ie/docs/default-source/publications/corporate-publications/performance/annual-safety-performance-review-2022.pdf?
sfvrsn=31a6eef3 7
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Fig 1. Eligibility contours extending out to Baldoyle BAY SAC/ SPA due to revised noise assessment since
opening of North Runway.

3.

3.1

Competition Law and State Aid Issues.

As a member state of the EU, Ireland and its competent authorities required to comply with EU
law particularly in relation to the single market. In order to ensure a level playing field, the
legislation on State aid (Article 107 and 108 of the Treaty on the Functioning of the European
Union (TFEU)) and competition (Articles 101 to 109 TFEU – mergers, alliances, price-fixing, etc.)
applies to the air transport sector.

3.2 EU rules ensure that all carriers, European and non-European, are granted the same rights and

same opportunities to access air-transport-related services. This may not, however, be the case
in some third countries where discriminatory practices and subsidies may give unfair
competItive advantages to air carriers from those third countries. Competition law is in place in
order to regulate and competitive conduct within the single market.

3.3 If the ABP fails to implement the Habitats Directive and EIA Directive as transcribed into
National Law by Section 34(12) of the P&D acts 2000 to present, it may be seen to be breaching

EU internal market competition law. Other airports in EU member states must comply with
regulations and the terms of their planning permission and operating licenses. In relation to this
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application for Dublin Airport by refusing to apply the same rules that other Airports in EU
member states must adhere to they could be gaining an unfair advantage in enticing airlines to

use Dublin Airport. For this reason the decision must comply with the planning conditions and
Environmental Directives., as implemented under EU planning and environmental law,

3.4 DAA are a semi state company (albeit commercial), but have recently received substantial state
aid and subsidies from the state particularly during and after the covid restrictions had an
economic impact on the airport. Recent judgments from the European Courts in Luxembourg
have confirmed that the construction and operation of an airport may constitute an economic
activity , which are subject to the TFEU rules on State aid.

3.5 As a semi-state body if ABP make a decision that may be in breach of Planning and
Environmental law and may be in breach of competitIon law, allowing the DAA (another semi
state body) and the airlines to benefit economically from non compliance with an EU
regulatory regime, could this be seen as giving state aid to the airport? And is the form of
state aid illegal under the TFEU?

3.6 We know that the airport was given tens of millions in State aid under the COVID 19 Temporary

Framework and may have benefited from state aid via the adoption of co-ordination slots that
may have breached planning and environmental law. But there are conditIonal provisions placed

on State aid by the EU. While the focus of State aid control is the protection of the internal
market against distortIons of competition, as a general matter of coherence within the EU legal
order, the Commission must also ensure that State aid is not contrary to other provisions of EU

law, including EU environmental law. In a nutshell to receive State aid the DAA must be in
compliance with EU legislation/ regulations.

3.7 The DAA operations at Dublin Airport have been deemed to be in breach of the Environmental

and Planning regulatIons that govern the planning conditIons of the parent permission and
indeed that the daa seek to amend in this application, since the opening of the North Runway

in 2022. The scheduling of more flight movements at night then consented for under condition

5 appears to have been intentional, this therefore may trigger a claw back on previous
subsides or a ban on any future state aid or subsidies while the Airport is in non compliance with

its planning conditions, under EU State Aid rules. Something the Board need to consider.

4.

4.1

(RSIGS) - Initial Eligibility Contour Area issues

I am very concerned to learn that daa have proposed major changes to the 'Residential Sound
InsulatIon Grant Scheme (RSIGS) – Initial Eligibility Contour Area and that the General public,
(most especially those who may be impacted by the extension/ retraction of the contour area)
have no say on the efficacy or fairness of the changes being proposed.

4.2 There is absolutely no provision for Residential residents in Portmarnock/ Kinsealy/ Baskin that

are impacted by take offs and landing on Runway 28R. (see green outline figure 2)The contours

10L/ IC)R/ 28L do not appear to be in line with the consented flight paths, nor are they
reflective of the lived experience of noise for residents impacted by both the North and South
Runways.
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4.3 I live at 23 Portmarnock Crescent (Purple star) and I am regularly awoken at night by planes both

on South and now North runway approach for arrivals and departures. I am also regularly
subject to flights during the night on the North Runway when the “essential maintenance”
clause of condition 3(d). These works occur for 4-5 nights in a row and are regular as the daa
have confirmed below in an email to be about their frequency:

“EssentIal maintenance works at the airport can consist of a variety of works such as rubber
removal, painting of day markings, grass cutting around critical runway and taxiway areas (to
mitigate risk of bird strikes in particular), pavement repair, replacement of visual aids and other

lighting systems etc. Dublin Airport, like all airports across Europe, must comply with
prescriptive requirements of infrastructure standards as outlined under EU Regulations.
Therefore, regularly scheduled maintenance works on our runway system are a vital part of

airport operations which work to maintain the safety of the thousands of passengers and staff
using Dublin Airport every single day. When these works are being conducted, it does require
the closure of the runway in question to allow works to be completed safely.”
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4.4

4.5

There is no reason residents within the green area (approx) should be excluded from the

eligibility scheme other than to save the applicant money. Those residents are subject to the
same disturbance and health impacts and there is no basis in law for them to be excluded.

The daa appeared to expanded and at the same time reduced the eligibility contours to such an
extent that they have protected themselves from a major increase in further financial outlay to
meet the scheme. There is a massive conflict of interest in allowing the daa to be the one who
decides on these contours. They cannot be a judge in their own cause under the first principles

of law, The identification of eligible areas need to be carried out by an independent body/
expert

Conclusion.

In the first instance this application MUST be refused under section 34(12) of the Planning and
Dveloepment Acts 2000 to present. FCC have concluded that unauthorised development took place in
relation to both ConditIons 3(d) and 5 but with condition 5 being proved in law by way of an
Enforcement notice. An AA and EIA would be required on the additIonal night flight movements, such

assessments and mitigation specific to the quantifiable unauthorised development in cumulation with
other developments has not taken place therefore this application must be refused and the applicant
directed to apply for leave for substitute consent.

Also in light of the serious issues of compliance with EU and National legislation and taking into
consideration fiduciary duty of ABP members to the public in terms of complying with those same laws. I

also ask that the Board be cognisant of the associated offenses under the Planning and Development act
of breaching planning conditions, and the intentional manner in which it was carried out by the daa. The

daa also failed to inform the Board of the enforcement notice which directly pertains to this application.

In the second instance (which should not be required due to the obligation on the Board to refuse) the

daa have failed to identify legal noise and eligibility contours, they are severely conflicted in doing so as
the larger the contours the more financially exposed they are. As such an independent expert should be

commissioned by the Board to identify correct contours.

In essence 1 and the communities I represent are asking the An Bord Plean61a to comply with the law.

Yours sincerely

Sabrina Joyce-Kemper
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